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REPLY IN SUPPORT OF THE UNITED STATES’ MOTION TO DISMISS 

INTRODUCTION 

For the reasons stated in the United States’ motion to dismiss, and set forth in this reply, Counts 
II and III in Plaintiffs’ Amended Complaint must be dismissed. 

Plaintiffs have failed to state a claim for damages against the United States based on the alleged 
violation of the Stored Communications Act (SCA). Plaintiffs have dropped any pretense that theii 
SCA claim is about the information the Government actually compelled from WePay. Plaintiffs ignore 
the WePay transaction history, focusing instead on the messages exchanges between Gallagher and 
Brown’s donors. This puts themselves in the untenable position of having to support a legal claim 
about compelled disclosure without actually considering the information disclosed. The bulk of the 
opposition brief is devoted to arguments about communications that have nothing to do with this 
litigation, and Plaintiffs have no persuasive answer for the multiple grounds for dismissal raised in the 
Government’s opening brief. 

Regarding Count III, Donor No. 1 makes clear that he is not seeking money damages, but instead 
seeks declaratory relief. However, he cannot do so under either the FTCA (which he does not purport 
to do) or the APA. Moreover, Donor No. 1 lacks Article III standing to seek a declaratory judgment. 
In any event, even if the Court were to reach the substance of Donor No. l’s claim, he has failed to 
establish the elements of a cause of action under Article 1, Section 1 of the California constitution. 

ARGUMENT 

I, Plaintiffs Have Failed To State a Claim for Damages against the United 
States Based on the Alleged SCA Violation. 

None of the information this Court needs to resolve the SCA claim is in dispute. Both sides agree 
that the Government’s ability to compel service providers to disclose their customers’ information is 
governed by 18 U.S.C. § 2703, which sets up a tiered system offering varying standards of protection 
depending on the nature of the information at issue. They agree on the specific procedures the 
Government must follow to compel disclosure of electronically stored “content” information, and 
they agree that those procedures were not used when the Government sought records from WePay. 
And while the Plaintiffs continue to contest the lawfulness of the WePay subpoena, they have 
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abandoned any claim that greater legal process was required to obtain the WePay transaction history, 
tacitly conceding that the transaction history — the only document produced in response to the 
subpoena and the only document that could conceivably form a basis for liability under the SCA — 
was lawfully compelled. 

That concession is reason alone to dismiss the amended complaint. The Plaintiffs cannot sue the 
Government for wrongfully compelling information from their service provider and reasonably expecl 
to prevail without actually addressing the information the Government compelled. The WePay 
transaction history is the focal point of this litigation, yet the opposition brief mentions it only in 
passing, and Plaintiffs give no hint that the document has anything to do with the substance of their 
SCA claim. The bulk of their brief is instead devoted to arguments about communications that were 
facilitated by WePay but never disclosed to the Government, in particular messages of support and 
thanks exchanged between Gallagher and Brown’s supporters. Their theory appears to be that the 
Government violated the SCA by issuing a subpoena that could be construed to cover protected donor 
information, even though WePay did not constme it that way and no such information was disclosed. 1 

That is not how the SCA works. Section 2703 creates a set of procedures that law enforcement 
officers must follow to compel disclosure of stored communications from covered service providers. 
The Government violates section 2703 when it compels disclosure of customer information without 
first satisfying those requirements, and the statutory right to sue the United States for damages is tied 
to the customer’s privacy interest in the information that was unlawfully compelled. 18 U.S.C. § 
2712(a) (providing a cause of action only for a person “aggrieved” by a violation of the statute). Just 
as the government cannot be held liable under section 2703 for wrongfully compelling information 


1 On the other hand, if Plaintiffs are relying on the donor messages because they believe WePay 
actually disclosed them, then their position is impossible to square with the facts. The Government 
has asked the Court to take judicial notice of WePay’ s response to the subpoena, which includes an 
affidavit from a WePay records custodian who attests that the transaction history constitutes “all the 
documents or tangible things in the possession, custody or control of WePay, Inc. which fall within 
the terms of the trial subpoena,” and that “[njo documents or tangible things have been withheld.” 
See Mot. for Judicial Notice, Attachment D. The authenticity and accuracy of the affidavit is not in 
question, and this court need not credit allegations that are contradicted by matters properly subject 
to judicial notice. Spremll v. Golden State Warriors , 266 F.3d 979, 990 (9th Cir. 2001), opinion amended on 
denial of reh'g. , 275 F.3d 1187 (9th Cir. 2001). 
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that was never disclosed, a customer cannot be “aggrieved” by a subpoena that did not cause 
disclosure of protected information. Cf. Theofel v. Farej-Jones, 359 F.3d 1066, 1074 (9th Cir. 2004) (by 
causing disclosure of documents that otherwise would have remained private, the subpoena effected 
an “invasion ... of the specific interests that the [statute] seeks to protect.”) (citation omitted). 

Once properly focused on the information that was actually compelled, the SCA analysis is 
straightforward, in part because virtually all of the grounds for dismissal go uncontested in the 
opposition brief. See Greenawalt v. Rickets, 943 F.2d 1020, 1027 (9th Cir. 1991) (failing to argue an issue 
amounts to a tacit concession). First, the SCA does not apply here because WePay was not acting as 
a regulated service provider when it processed donations from Brown’s supporters. Second , even if 
the SCA applies, the specific SCA provisions regulating government access to “content” information 
do not cover the transaction history WePay disclosed to the Government. Third , even if the content 
provisions apply, Plaintiffs have failed to plausibly allege that the information was being held in 
“electronic storage” when it was disclosed. Fourth, even if Plaintiffs could identify a statutory 
violation, their allegations do not support a plausible conclusion that the violation was “willful,” ot 
that it caused actual pecuniary harm - both independent conditions for recovering damages against 
the United States. Finally , both Plaintiffs can be dismissed on jurisdictional grounds, Gallagher for 
failing to establish standing and Donor No. 1 for failing to properly present his administrative claim. 

A. For Multiple Reasons, the Amended Complaint Does Not Support a Plausible 
Conclusion That the United States Violated the SCA. 

1. WePay Was Not a Service Provider Covered by the SCA. 

The privacy protections in the SCA are narrow and apply to only two types of service providers: 
electronic communication services (ECS), which give customers the ability to send and receive 
communications; and remote computing services (RCS), which provide off-site date processing or 
data storage. 18 U.S.C. § 2703(a)-(c). The classification of a service provider is context-sensitive: it 
turns on the service that is being provided at a particular time and with respect to “a particular copy 
of a particular communication.” Orin S. Kerr, A Usei 3 s Guide to the Stored Communications Act, and A 
legislator's Guide to Amendinglt, 72 Geo. Wash. L. Rev. 1208, 1215 (2004); Loir v. Linkedln Corp., 900 F. 
Supp. 2d 1010, 1023 (N.D. Cal. 2012) (“Whether an entity is acting as an RCS or an ECS (or neither) 
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is context dependent, and depends, in part, on the information disclosed.”)- If a particulat 
communication does not fall within the scope of either category of provider, the communication is 
not protected by the SCA. 

ECS : WePay was not acting in the role of an ECS when it processed donations for Brown’s 
supporters. See MTD FAC at 9-10. To be covered as an ECS provider, WePay must have provided 
users with “the ability to send or receive” the specific communications disclosed to the Government. 
18 U.S.C. § 2510(15); see Croivley v. Cybersource Corp ., 166 F. Supp. 2d 1263, 1270 (N.D. Cal. 2001). A 
company that merely facilitates the transfer of money between users does not fit this definition, 
because it does not provide the internet service through which users reach the website, but rathei 
“utilizes the ability to send or receive electronic communications” to permit users to transfer money 
online. United States v. Standefer, No. 6-CR-2674-H, 2007 WL 2301760, at *4 (S.D. Cal. Aug. 8, 2007); 
see also IPC Sys., Inc. v. Garrigan , 2012 WL 12872028, at *9 (N.D. Ga. May 21, 2012) (the definition of 
an ECS does not extend to entities that merely “sell goods or services on the internet or otherwise 
make use of internet services to conduct their day to day business activities”). Under these precedents, 
WePay acted as a user, not a provider, of ECS in processing donations because the donors did not 
rely on WePay for their “ability to send or receive” communications; they got that capability from 
their ISPs. 

None of this is disputed in the opposition brief. Plaintiffs challenge neither the framework fot 
distinguishing ECS users and providers nor its application to WePay in this case. Their only argument 
is that WePay provided donors with ECS by allowing them to exchange messages with account 
holders. Opp. Br. at 5. That may be true, but that aspect of WePay’ s services is not at issue here. The 
ECS inquiry turns on WePay’s status with respect to the particular communications that gave rise to 
the SCA claim. See Low, 900 F. Supp. 2d at 1023. WePay disclosed only the transaction history, and it 
is WePay’s role with respect to the payments reflected in that document that should determine whethei 
the company was acting as a covered provider. 

RCS : Plaintiffs’ claim also fails under an RCS theory. WePay was not acting as an RCS with respect 
to the information at issue because that information (the transaction history) was not provided fot 
storage or processing, much less solely for those purposes. The requirements for when the SCA 
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protects RCS contents are strict. The provider must offer “computer storage or processing services,” 
and customers must use the provider’s services “ solely for the purpose of providing storage oi 
computer processing services.” 18 U.S.C. § 2703(b)(2) (emphasis added). Further, the providei 
“cannot be authorized to access the [customer’s] content for purposes of providing any services othei 
than storage or computer processing.” Id. Courts have narrowly constmed the terms “storage” and 
“computer processing,” in keeping with Congress’s intent to limit the category to providers that offei 
sophisticated off-site processing services. See, e.g.,Quon, 529 F.3d at 902. 

Plaintiffs do not argue that WePay was providing “computer storage,” and they fail to identify any 
communication that was entmsted to WePay solely for the purpose of “computer processing.” 
Plaintiffs make only two conclusory allegations about WePay’s role as an RCS provider. The first — 
that ‘WePay provided ‘[integrated processing’ that allowed Mr. Gallagher ‘to track and thank donors” 
(Opp. Br. at 6; FAC § 66) — is irrelevant, because WePay’s messaging services are unrelated to the 
claims in this litigation. See Low, 900 F. Supp. 2d at 1023. The second — that WePay “processed the 
donors’ credit card payments and transmitted the donations to the account set up by Mr. Gallagher” 
(Opp. Br. at 6-7) — is deficient, most immediately because Plaintiffs have never alleged that donors 
were using WePay “solely” for RCS, 18 U.S.C. § 2703(b)(2), or that WePay was not “authorized to 
access the [donors’] content” for purposes of providing services other than RCS, id; see MTD FAC at 
11-12. If anything, the facts confirm that those statutory conditions cannot be met: Plaintiffs’ own 
allegations about WePay’s messaging service show that donors use the website for functions othei 
than RCS, and WePay’s response to the subpoena shows that the company keeps transaction logs, 
which means it processes donor information for at least one purpose other than RCS. 

2. WePay Did Not Disclose the Contents of Any Communications. 

Plaintiffs have not made a plausible showing that the Government compelled disclosure of 
“content information” from WePay. The contents of a communication in a network account are the 
actual files stored in the account, such as the subject line and body of emails, a voice mail message, oi 
text of a word processing document. Content does not include “record information,” such as usei 
lists or activity logs maintained by providers. In re Zynga Privacy Litig., 750 F.3d 1098, 1106 (9th Cir. 
2014). As with every aspect of the SCA analysis, the focus is on the information actually disclosed - 
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here, the transaction history. 

The transaction history WePay disclosed perfectly encapsulates the Ninth Circuit’s definition of 
“record information”: it was “made” by the service provider “at or near time” of the communication, 
it was kept in the normal course of business, and it logs “information regarding the characteristics of 
the messagefs],” without revealing what the donors actually said or communicated to the Brown 
campaign. Id. Plaintiffs make no effort to refute these points. They argue instead that it was the 
donation itself that constituted the content of their communications - that donors communicated 
their support for Brown by giving money to the WePay campaign, and that WePay effectively disclosed 
the content of those communications by revealing the names of the donors and the fact that the 
donations occurred. Opp. Br. at 8. 2 

This argument erroneously equates the underlying donation transmission with a record of the 
donation’s occurrence. A donation transmission would have content of its own, but a transaction 
history that merely logs donations is not the same as content. In codifying this distinction, Congress 
defined content information only in terms of what it “includes.” 18 U.S.C. §§ 2510(8), 271 1(1). The 
definition does not include “record information,” which is regulated by a different part of the statute. 
The idea was to exclude from the definition of content the identity of the parties, the existence of the 
communication, and any transactional records about it. See Optiver Australia Pty. Ltd. <& Anor. v. Tibrc, 
Trading Pty. Ltd., 2013 WL 256771, at *3 (N.D. Cal. Jan. 23, 2013); S. Rep. No. 99-541 (1986), as 
reprinted in 1986 U.S.C. C.A.N. 3555, 3567. If, as Plaintiffs do not dispute, the WePay transaction history 
meets the SCA’s definition of “record information,” then, by the very terms of the statute, it cannot 
also meet the definition of content. 

Further, contrary to Plaintiffs’ suggestion, the transaction history was not transformed into 
content simply because donations reflected in the document were intended to “convey [] a message.” 
Opp. Br. at 8. Plaintiffs are not the first to ask a court to afford heightened protections to “record 

2 They also argue that the messages exchanged between donors and the Brown campaign fall 
within the SCA’s definition of content. Again, those messages have nothing to do with the alleged 
violation of section 2703; the only question is whether the transaction history the Government 
compelled falls within the Act’s definition of content. 
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information” because of something sensitive it reveals about the underlying communications. A 
Facebook user raised a similar argument in the "Zynga Privacy Litigation , where the Ninth Circuit held 
that a “referrer header” — the portion of a webpage request message that provides the address of the 
webpage from which the request was sent — does not meet the definition of content, even though it 
often reveals information of great value to Facebook users, including their tme identity as well as 
details about their private lives and personal beliefs that advertisers can tie to their identity. 750 F.3d 
at 1106. In rejecting this argument, the Zynga court confirmed what is already clear from the statutory 
text: “the term ‘contents’ refers to the intended message conveyed by the communication, and does 
not include record information regarding the characteristics of the message that is generated in the 
course of the communication.” Id. See Low, 900 F. Supp. 2d at 1023 (distinguishing between user ID 
and URL information actually “disclosed to third parties” and information “that third parties would 
be able to infer 3 ’ from that information); cf. In re iPhone Application Utig., 844 F. Supp. 2d 1040, 1061 
(N.D. Cal. 2012) (‘“[CJontent’ is limited to information the user intended to communicate, such as the 
words spoken in a phone call.”) (citing United States v. Reed, 575 F.3d 900, 916 (9th Cir. 2009)). 

3. The Information Subpoenaed Was Not In “Electronic Storage.” 

Even assuming Plaintiffs could plausibly allege that the WePay subpoena compelled the disclosure 
of “content” information, their own allegations foreclose any conclusion that the information 
subpoenaed was in “electronic storage” when it was disclosed to the Government. The statutory 
definition of “electronic storage” is a term of art: it does not simply mean storage of information by 
electronic means, but rather “(A) any temporary, intermediate storage of a wire or electronic 
communication incidental to the electronic transmission thereof; and (B) any storage of such 
communication by an electronic communication service for purposes of backup protection of such 
communication.” 18 U.S.C. § 2510(17). 

As explained in the opening brief, the information at issue here falls in neither category. The 
transaction history was not a communication in pre-transmission storage waiting to be accessed by a 
user, and it was not a communication in “backup” storage because it had never been and was nevet 
meant to be retrieved by WePay users. Indeed, the transaction history is not a communication at all; 
it is a log of donation activity generated by WePay and kept in the normal course of business. 
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Here again, the opposition brief ignores the transaction history and focuses on the messages 
exchanged between Gallagher and Brown’s supporters. As explained, those messages are unrelated to 
the specific communications that gave rise to this claim and have no bearing on the SCA analysis. But 
even if they were relevant, the allegations still would not support a plausible conclusion that the 
messages were held in electronic storage. Plaintiffs’ only argument on this point is that Gallagher had 
access to “backup copies of the messages sent by the donors.” Opp. Br. at 7. The use of the term 
“backup” here is conclusory. Even under the broadest construction of that term, “backup protection” 
is limited to a temporary copy pending delivery of a message or a second copy in case a user needs to 
download it again. Theofel, 359 F.3d at 1075. A service does not store a message for “backup” purposes 
if “it is the only place a user stores his messages.” Quon, 445 F. Supp. 2d at 1136. There is no factual 
allegation supporting the claim that messages were being stored as a second copy in the event 
Gallagher needed to download them again. On the contrary, the allegations in the amended complaint 
suggest that WePay was the only place Gallagher could go to access the messages. See, eg., FAC 26, 
53. 

B. Plaintiffs Have Not Plausibly Alleged that the Alleged SCA Violations Were 
Willful. 

The SCA claim can be dismissed on the independent ground that Plaintiffs have failed to allege 
the type of culpable conduct required by 1 8 U.S.C. § 271 2(a) . To recover money damages for an alleged 
violation of the SCA, Plaintiffs must plausibly allege a “willful” violation - that is, that the offending 
official knew her conduct was unlawful. See David S. Kris & J. Douglas Wilson, National Security 
Investigations and Prosecutions (2d) § 14:9; Adams v. Sumner, 39 F.3d 933, 935-36 (9th Cir. 1994) (legislative 
history of the Wiretap Act shows that “willful” means “done with a bad purpose”); H.R. Rep. No. 99- 
647, at 64 (“knowing” under SCA does not encompass “reckless” or “negligent” conduct); Long v. 
Insight Commc’ns of Cent. Ohio, LLC, 804 F.3d 791, 797 (6th Cir. 2015) (“it is the conduct constituting 
the [SCA] violation (not just the act of disclosure) that must have been knowing or intentional”). 

The amended complaint contains no allegation from which the Court could plausibly conclude 
that AUSA Heath, SA Smith, or any other federal officials willfully violated the SCA. Plaintiffs’ 
contention is that the Court can infer a willful violation of the SCA from what they describe as the 
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FBI’s scheme to unlawfully monitor Brown’s supporters. There are no allegations in the amended 
complaint that even remotely support this theory, and Plaintiffs’ effort to defend it have become 
increasingly strained as new facts have come to light. 

In the original complaint, the Plaintiffs said the alleged monitoring scheme was launched by the 
FBI to harass Brown’s donors and “settle personal scores” against Brown and his supporters, and they 
presented it is as the only conceivable explanation for a trial subpoena that “was completely irrelevant 
to the charges levied against [Barrett Brown].” Complaint 1. That narrative changed when the 
Government offered an obvious and well-documented alternative explanation: the Government 
subpoenaed the information to determine whether Brown was financially eligible for court- appointed 
counsel. See ECF No. 28 at 4-5. Now, instead of making a case for their original secret-monitoring 
theory, Plaintiffs devote the bulk of their opposition papers to discrediting the basis for the 
Government’s motion to redirect funds. For the reasons set forth in the individual defendants’ reply, 
Plaintiffs’ arguments on this score are unpersuasive, incomplete, and often misleading. But the key 
point for purposes of the SCA claim is that Plaintiffs cannot possibly plead the element of willfulness, 
because the Court cannot conclude that the Government’s explanation for the trial subpoena is 
implausible, or that the Plaintiffs’ original theory about the illegal secret monitoring program is 
plausible on its own terms. Even then, as explained in the Governments opening brief, the alleged 
existence of a secret monitoring program is not enough, standing alone, to support a plausible 
inference that individuals acting in support of such a scheme would take actions in willful violation of 
the SCA. See MTD FAC at 17 n. 9. 

C. Plaintiffs Have Not Plausibly Alleged Actual Damages. 

The SCA requires proof of actual damages as a condition to recovering monetary relief against the 
United States. That requirement is evident from the plain language of the statutory text, which says 
that a court may grant relief to someone aggrieved by an SCA violation by assessing as damages “actual 
damages, but not less than $10,000, whichever amount is greater.” 18 U.S.C. § 2712(a)(1). The 
Supreme Court confirmed this conclusion when it interpreted a substantively identical damages 
provision in the Privacy Act and held that proof of actual damages is necessary. Doe v. Chao , 540 U.S. 
614 (2004), and several courts have relied on Doe in construing the general damages provision in the 
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SCA to restrict statutory damages only to plaintiffs who first proved that they suffered actual damages. 
See, e.g., Van Alstyne v. Elec. Scriptorium Ltd., 560 F.3d 199 (4th Cir. 2009); Vista Mktg., EEC v. Burkett , 
812 F.3d 954, 965 (11th Cir. 2016). 

Plaintiffs do not meaningfully engage these legal authorities in their opposition, and their bare 
assertion that a “plain reading of the SCA indicates either a showing of actual damages, or statutory 
damages” should not be mistaken for a viable response. Plaintiffs argue in the alternative that they 
have satisfied the actual-damages requirement by alleging a First Amendment violation. Opp. Br. at 

10. The argument appears to be that, because nominal damages may be available for theii 
constitutional claim, and because the constitutional claim stems from the same conduct as does the 
SCA claim. Plaintiffs can somehow satisfy the SCA’s actual-damages requirement by alleging a First 
Amendment violation. Op. Br. at 10. This argument is foreclosed by the text of the statute, which 
does not make exception for SCA claims that happen to share a factual predicate with an alleged 
constitutional violation. Constming it otherwise would render the “actual damages” language 
superfluous. The nominal damages doctrine is unique to the constitutional context and cannot be used 
to bypass statutory damages requirements. Courts uniformly have rejected the suggestion that 
disclosure of personal information, by itself, constitutes actual damages, see, eg., Bj/1% v. Gap, Inc., 622 
F. Supp. 2d 908, 917 (N.D. Cal. 2009), aff d, 380 F. App'x 689 (9th Cir. 2010), and Plaintiffs cannot 
overcome this shortcoming simply by describing the statutory violation in constitutional terms. 

11. The Court Lacks Jurisdiction Over The SCA Claim. 

Neither Plaintiff has met his burden of establishing that the Court has jurisdiction over the SCA 
claim. Gallagher lacks standing to sue because he has not been harmed by the alleged violation of the 
statute. And Donor No. 1 ’s claim is barred by sovereign immunity because he failed to properly present 
his administrative claim to the agency under the procedures in the FTCA. 

First, Gallagher has not alleged factual matter sufficient to establish his standing to sue under the 
SCA. To establish Article III standing, plaintiffs must identify an injury that is “concrete, 
particularized, and actual or imminent; fairly traceable to the challenged action; and redressable by a 
favorable ruling. Clapper, 568 U.S. at 409. “[A] plaintiff must demonstrate standing separately for each 
form of relief sought.” DaimlerChrjsler Corp. v. Cuno, 547 U.S. 332 (2006). See Chapman v. Pier 1 Imps. 
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(U.S.), Inc., 631 F.3d 939, 947 (9th Cir. 2011) (“The existence of federal standing ‘often turns on the 
nature and source of the claim asserted.”’). 

As demonstrated in the opening brief, Gallagher lacks standing to seek relief under the SCA 
because he has not alleged that he has been personally aggrieved by a violation of the statute. Gallaghet 
does not allege that he donated to the WePay campaign or that he received payments from donors in 
the role of a merchant. Instead, he predicates his standing to sue on his use of “WePay’s service to 
send thank you notes to each donor.” Opp. Br. at 10. For the purposes of the standing inquiry, 
however, an injury occurs under the SCA only when a customer’s protected content is disclosed. Cf. 
Theofel, 359 F.3d at 1074 (disclosure prompted by unlawful subpoena effected an “invasion ... of the 
specific interests that the [SCA] seeks to protect”). Since the Government did not compel disclosure 
of the messages Gallagher exchanged with Brown’s donors, those messages cannot serve as a basis 
for his standing to challenge the subpoena under the SCA. 

Finally, as explained in the opening brief, the Court lacks jurisdiction over Donor No. l’s SCA 
claim because he failed to properly present his administrative claim under the procedures of the FTCA 
(28 U.S.C. § 2675(a)), a condition for a subsequent suit to fall within the limited waiver of sovereign 
immunity under 18 U.S.C. § 2712(b). Specifically, by proceeding anonymously at the administrative 
stage, Donor No. 1 failed to provide information necessary for the agency to begin an investigation. 
See 28 U.S.C. § 2675(a) (the claim “must adequately identify the claimant”). The assertion that the 
agency simply could have called claimant’s counsel to learn Donor No. l’s identity rings hollow, given 
his counsel’s refusal to this day to identify Donor No. 1 to counsel for the United States and his 
insistence that this suit proceed anonymously. In any event, it is the claimant’s burden to present to 
the appropriate agency a jurisdictionally adequate administrative claim, and Donor No. 1 can cite to 
no cases placing a burden on the agency to proactively reach out to a claimant or his counsel to assist 
them in curing a jurisdictionally deficient administrative claim. 

III. The Court Lacks Subject Matter Jurisdiction Over The Third Claim For 
Relief. 

Claims for money damages for violations of state law may be brought against the United States 
only under the FTCA. As noted, the amended complaint eschews any claim for money damages, and, 
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in his opposition, Donor No. 1 unequivocally waives any claim for money damages. Opp. Br. at 18 
n.3. Accordingly, Donor No. 1 cannot seek relief under the FTCA. Even if Donor No. 1 was 
attempting to seek relief under the FTCA, he failed to address - and thus concedes - the arguments 
that his administrative claim was defective for failing to state a sum certain and for failing to assert a 
claim for a violation of the California constitution. ’ 

Instead of damages. Donor No. 1 purports to use the Administrative Procedures Act (APA) as a 
vehicle to seek a declaration that the United States violated California law. This claim has several fatal 
jurisdictional flaws. First, the APA’s waiver of sovereign immunity in 5 U.S.C. § 702 is limited to 
challenges to federal agency action that fall within the original federal question jurisdiction of the 
federal courts. Gallo Cattle Co. v. U.S. Dep’t of Agric., 159 F.3d 1194, 1198 (9th Cir. 1998). The federal- 
question statute provides district courts with jurisdiction only with respect to civil actions that arise 
under federal law. 28 U.S.C. § 1331. Generally, a claim “arises under” federal law for the purposes of 
federal-question jurisdiction when “federal law creates a private right of action and furnishes the 
substantive rule of decisionf.]” Mims v. Arrow Fin. Sews., EEC, 565 U.S. 368, 378 (2012). The state law 
claim in Count III does not raise a federal question, and Plaintiff cannot manufacture a federal issue 
merely by invoking the APA. Cf. Am Sci. & Eng’g, Inc. v. Califano, 571 F.2d 58, 63 (1st Cir. 1978); E, 
Rescate Legal Sews., Inc. v. Exec. Office of Immigration Review, 959 F.2d 742, 753 (9th Cir. 1991) (“Section 
702 does not create substantive rights.”). 3 4 If the law were otherwise, and a state-law plaintiff could 
raise a federal question by the simple expedient of invoking the APA, then courts would have no 
reason to specify that the APA’s waiver of sovereign immunity is limited to suits seeking judicial review 
“under [28 U.S.C.] § 1331,” because every claim invoking the APA would arise under § 1331, regardless 
of whether its substance is state or federal. 

Plaintiffs cite Citizens Legal Enforcement and Restoration v. Connor for the proposition that “the APA 

3 Because Donor No. 1 does seek relief under the FTCA, there is no need for the Court to 
address the United States’ motion to substitute pursuant to the Westfall Act. 

4 Even if the APA provides a waiver of sovereign immunity with respect to Plaintiffs’ state-law 
claim, the Court still would lack subject-matter jurisdiction over the state -law claim in Count III, 
because the APA does not independently confer jurisdiction on the district courts. Califano v. Sanders , 
430 U.S. 99 (1977). 
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can be used to hold the federal government accountable for violations of California constitutional 
requirements.” Opp. Br. at 18 (citing 762 F. Supp. 2d 1214, 1232 (S.D. Cal. 2011)). Plaintiffs’ 
description of Connor is not nearly complete. The APA claim in Connor was predicated on an alleged 
violation of a federal statute (the Federal Rivers and Harbors Act), 762 F. Supp. 2d at 1227, and the 
only reason the court had occasion to interpret California law was because the federal statute required 
the United States to comply with state law in certain circumstances when it needs to acquire watei 
rights. Id. at 1228. Plaintiffs have not identified a case (and the United States is not aware of one) in 
which a federal court exercises jurisdiction over an APA claim that arises purely under state law. 

Second, Donor No. 1 lacks Article III standing to seek a declaratory judgment. To obtain 
prospective relief, it is not enough to allege a past injury. Rather, a party seeking prospective relief 
must show either a present injury or a “real and immediate threat” that he will face injury in the future. 
Lyons v. City of Cos Angeles, 461 U.S. 95, 102 (1983). Indeed, the threatened harm must be “certainly 
impending.” Whitmore v. Arkansas, 495 U.S. 149, 158 (1990). Here, Donor No. l’s privacy claims are 
based on a single discrete event that took place more than four years ago. There is no allegation that 
Donor No. 1 is likely to be aggrieved by similar compelled disclosure in the future, and certainly no 
allegation that such future harm is “certain” or “immediate.” Donor No. 1 can only speculate that the 
Government will exercise such authority in a way that could implicate his privacy interests, and the 
existence of certain authorities “that may or may not ever be applied to plaintiffs” in the future is nol 
sufficient by itself to confer standing. San Diego Cnty. Gun Rts Comm. v. Reno, 98 F.3d 1121, 1 126 (9th 
Cir. 1996). 

In any event, for the reasons addressed in the opening brief, the amended complaint fails to allege 
facts that establish a violation of Article 1 , Section 1 of the California constitution. In opposition, 
Donor No. 1 relies primarily on inapposite case law relating to free speech and association under the 
First Amendment, rather than the right to privacy under the California constitution. Donor No. l’s 
reliance on Rancho Publications v. Superior Court, 68 Cal. App. 4th 1538 (1999), which makes only a 
passing reference to the right to “speak anonymously” under the California constitution, also fails to 
advance his argument, as that case dealt not with the question of whether a cause of action for violating 
Article 1, Section 1 of the California constitution had been established, but whether that particulat 


DEFS.’ REPLY; 17-0586-MEJ - 13 - 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:17-cv-00586-MEJ Document 39 Filed 08/28/17 Page 20 of 21 


provision provided grounds for quashing a civil subpoena served on a newspaper that sought to learn 
the identity of persons who authored critical comments of a hospital that was engaged in a lawsuit. 
Rancho Publications raised the issue of whether, on balance, a right to speak anonymously outweighed, 
under the particular circumstances of that case, the litigant’s need for the information sought. This 
issue is a wholly separate (and far more narrow) question than the issue here of whether each element 
of a cause of action under Article 1 , Section 1 of the California constitution is met when a criminal 
trial subpoena results in the Government obtaining (but nevertheless protecting) the identity of 
persons who donated money to a legal fund. Moreover, Donor No. l’s attempt to refute the cleat 
existence of a countervailing interest also falls flat, as it is premised on the erroneous belief that a Rule 
17 trial subpoena must be narrowly limited only to information specifically relating to proving up the 
elements of the charges. Quite the contrary. Rule 17 subpoenas are a proper vehicle to compel the 
production of evidence relating to a motion brought under 18 U.S.C. § 3006A, as the district court’s 
order reflects. Nor does Donor No. l’s assertion that the subpoena could have been more narrowly 
tailored have any traction, as it need not be demonstrated that less intmsive means were available. 
Def. MTD FAC (ECF. No 28) at 39 (citing Hemande ^ v. Hillsides, Inc ., 47 Cal. 4th 272, 297 (2009)). 

CONCLUSION 

For the forgoing reasons. Plaintiffs’ claims against the United States must be dismissed for lack of 
jurisdiction and for failure to state a claim upon which relief can be granted. 

Dated: August 28, 2017 Respectfully submitted, 
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